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THE THEORY OP VILLAGE COMMUNITIES. 



I SHALL undertake, in the following essay, a critical examina- 
tion of the Theory of Village Communities, as presented and 
recommended by its most eminent advocates, — G. L. von Mau- 
rer, Friedrich Thudichum, Prof. Nasse, M. de Laveleye, and 
Sir Henry Maine. 

The works of Von Maurer and Thudichum are now antiquated, 
superseded in a great measure, and little read, even by students ; 
but in view of the fact that these writers have contributed funda- 
mental premises for the arguments of their successors in the field 
of Economic History I shall have to bring them into notice once 
more ; and I think I cannot urge a plea for independent study 
and independent writing more effectively than by showing how 
the researches of Prof. Nasse, M. de Laveleye, and Sir Henry 
Maine have been affected by the unscientific arguments and the 
erroneous conclusions of their predecessors. 

Von Maurer says at the beginning (p. 6 et seq.^ of his " Ein- 
leitung zur Geschichte der Mark-, Hof-, Dorf-, und Stadt-Verfas- 
sung " (Miinchen, 1854), that in pre-historic and early times the 
Germans had their land in collective ownership. " Ungetheilter 
Gemeinschaft '' is his phrase, and by it he means, as he afterwards 
explains (Einleitung, p. 144), " wirkliche Gemeinschaft des von 
den Genossen bewohnten Grund und Boden " ; and he says of this 
" real communism " that it has persisted in parts of Germany, and, 
to a certain extent, also in other countries of Western Europe, 
from the earliest time to the present day. He gives us cases in 
illustration and support of this statement ; and pretends to show 
by means of them how, within comparatively recent times, the 



land of certain villages, in Germany and elsewhere, has been the 
common property of the villagers, precisely at it was in the time 
of Csesar, — "zur Zeit Julius Casars." This is Von Maurer's 
theory in brief. It is the theory of his foUowers. Prof. Nasse, 
for example, says (Contemporary Review, 1871-72, p. 740 et seq.^ : 
" When the Germanic tribes first advanced from the life of wan- 
dering shepherds to dweUing in more settled habitations, they 
divided the land upon which they settled amongst the communi- 
ties of which they were composed Of the portions of land 

allotted to the separate communities, a part in each was divided 

off in which to build dwellings The dwelling-places of a 

community were generally near together, and all surrounded by 
a village hedge. These enclosed dwelling-places were the only 
strictly private property of the Germanic land-owner, over which 
he bad unlimited control. He had only the use of the rest of the 
land in common with other householders in the district. This 
was especially the case with the woodland and pasture; these 
were everywhere the undivided property of the whole commu- 
nity The extent to which arable land was common is more 

doubtful But the original state of things probably was 

that arable land was not held permanently as private property, 
but was from time to time re-distributed amoi^st the community, 
for temporary occupation, by lot." Our author then goes on to 
say, that '' up to the most recent times there have been here and 
there districts in Germany in which an annual re-partition of all 

arable land took place From time to time [p. 742] the 

land reverted to the state of common property, which indeed it 
only^ ceased to be during the time of actual cultivation." 

According to Von Maurer, Prof. Nasse, and their followers, 
the earliest form of possession of land among the Germans was 
collective ownership involving re-distributions per capita. But 
where is the evidence to support this theory ? The earliest ac- 
count which we have of the Germans is that of Cfesar, and he 
says of them (B. G., IV. 1) that they did not remain in one place 
more than a year. Consequently they did not have any separate 
and private property in the land which they occupied for so short 
a time (B. G., IV. 1 and VI. 22). But as the Germans told 
CsBsar, and he tells us (B. G., VI. 22, near the end), if the people 
had ceased their wanderings, and settled down into quiet life, pri- 
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vate property in land would probably hjtve arisen, possessioneSy 
and even great estates, latos fines. How these predictions came 
to pass ought to be well known to all students of the early and 
mediaeval records. When we meet with the Franks, in the fifth 
century and afterwards, we find them a settled people. The 
land has been divided, and we have possessiones everywhere, and 
latos fines too. And what is true of the Franks is equally true 
of all other branches of the German people, as they emerge into 
the historical period; the Burgundians, Goths, Lombards, the 
Alamanni, the Bavarians, the Saxons, and the] rest. I have col- 
lected the evidence to establish this general fact beyond contro- 
versy in the first of these series of studies. 

Perhaps Von Maurer and his followers base their theory upon 
the account which Tacitus gives us of the Germans in his " Ger- 
mania." But Tacitus tells us (Cap. 26) that the distributions of 
land were made, not per capita, but secundum dignationem ; which 
would be according to individual rights. And when we inquire 
further upon what ground these individual rights could rest, we 
learn that they were rights of inheritance ; for Tacitus tells us 
(Cap. 20) that there was a law of inheritance according to which 
wealth passed from father to sons, or, if there were no sons, to 
nearest kinsmen. The ownership of the land would be, ac- 
cordingly, per stirpes^ and not per capita. Nor is there anything 
in the words of Tacitus (Cap. 26), arva per annos mutant^ et 
s\iperest ager^ inconsistent with this conclusion ; for I find in a 
document by Sanct Gallen (Wartmann, No. 214) the alienation 
of property in analies terris (land occupied for cultivation in 
successive years, the arva per annos culta of Tacitus) ; and this 
property is described as having belonged to the donor's parents, 
genitor and genetrix. He had it from them by inheritance. So 
it is plain that although the Germans of Tacitus were constantly 
cultivating new fields, arva^ they might for all that have distinct 
rights of inheritance and property therein. It does not therefore 
follow from the testimony of Tacitus that the Germans owned 
their land per capita^ as is maintained by Von Maurer and his 
followers. 

It will be urged, however, that we may infer from the arva per 
annos mutant et svperest ager^ that the ager minus the arva was 
the common property of the Markgenossen^ and owned by them 



per capita. Yes ; but may we not as well infer that it was owned 
by them in ancestral shares, per stirpes or jure hereditario f 
Compare the following, from a document of the Codex Laures- 
hamensis (MCCXXXVI.) : Ego in Dei nomine Suifferus dono ad 
sanctum Dei martyrem Nazarium etc. in pago Wormat, in loco qui 
dicitur Baldolfisfelde^ de ilia silva communis quantum Jure heredita- 
rio ad me pertinere videtur. Many other passages in the early 
records could be adduced to show that the ulidivided land of the 
Marhgenossen^ the ager^ was regarded by them as their undivided 
inheritance, the confinium conheredum (compare Study I,, No. 36 
et seq.^ ; but my object here is simply to show that it does not 
follow from the arva per annos mutant et super est ager that the 
ager was owned by the Markgenossen^ per capita. I wish to con- 
vince the reader that it does not follow from the testimony of 
Tacitus, any more than it follows from the testimony of Caesar, 
that the Germans owned their land per capita^ as is maintained 
by Von Maurer and his followers. 

It must be evident that, even though my opponents will not 
allow that the words secundum dignationem have any reference 
to rights of inheritance, they must allow that this is a possible 
interpretation of them, especially as Tacitus mentions the exist- 
ence of a law of inheritance governing the distribution and enjoy- 
ment of wealth. Even though my opponents will not allow that 
the a^er and the arva per annos culta were owned and enjoyed 
per stirpes^ they must grant that Tacitus says nothing to the 
contrary ; and, of course, if it is possible that the Germans of 
Tacitus owned their land per stirpes^ it cannot be maintained 
that they owned it per capita^ unless this fact is established by 
the concurrent testimony of the later sources. 

It may be urged that I reason too closely to the letter in inter- 
preting the testimony of Caesar and Tacitus, that I do not con- 
sider the general political, social, and economic conditions of the 
time. This may be so. I must admit that it is possible, even 
probable, that in the time of Tacitus and Caesar wealth consisted 
principally, if not entirely, in slaves and stock (see Germania, 
chapters 25 and 26) ; that the distribution and enjoyment of land 
was, so to speak, supplementary thereto. I can readily believe 
that the arable land was allotted to each clansman pro numero cuU 
torum suorum^ — that is, he had as much as he and his dependents 
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and slaves could cultivate ; that the pasture land was enjoyed in 
proportion to rights of property in grazing stock ; pro numero ani- 
maliumy as we might say. Undoubtedly there was plenty of land 
for everybody at that time, while the amount of capital in slaves 
and stock was comparatively limited. It may therefore be reason- 
ably urged, that there was no occasion for precise and definite 
divisions of land ; th^t every man had as much as he needed for 
himself and his people. I grant that this view is perfectly reason- 
able and tenable. Nevertheless, I maintain that the ownership 
of land was, dejure if not defacto^ per stirpes ; and in support of 
this thesis I have not only the possessiones and. latos fines of Caesar 
(see above, p. 5), but the law of inheritance and the words 
secundum digTiationem in Tacitus ; besides the concurrent testi- 
mony of the later sources to show that the law of inheritance gov- 
erned above all things the distribution and enjoyment of land. 
Compare Lex Salica, de Alodis (LIX. 5) ; Rosi^re's Formulae, 
CXXVI., CXXV., CXXVII., CCXII., CCXIII., CCIII. ; Lex 
Salica, de Furtis Diversis (XXVII. 6, 8, 10, 18) ; Edictum Chlo- 
tarii II., Cap. 21 {sylvas privatorum) ; Capitulary of A. 813, Cap, 
40 (hereditatem in silva) ; Lex Ripuaria, de Alodibus (LVI. 4) ; 
also in the same law the passage, de Traditionibus (LX. 1) ; 
Documents of St. Bertin (Gu^rard), Lower Rhine (Lacomblet), 
Middle Rhine (Beyer and Hontheim), Weissenburg (Zeuss), Lau- 
resham (Codex Laureshamensis), Fulda (Dronke), Lex Alaman- 
norum LXXXVIII. (utfratres hereditatem non dissipent antequam 
dividant earn) ; Documents of Sanct Gallen (Wartmann) ; Lex 
Baiuvariorum XIV. 8, XL 3, XII. 6, XV. 2, XVI. 1, XXL, 
XI. 5, XVI., XVII. (text of Walter's Corpus Juris Germanici) ; 
Documents of Freising (Meichelbeck), of Salzburg (Keinz) ; Lex 
Angliorura, Werinorum, Thuringorum, VI., de Alodibus (very 
important) ; Lex Saxonum XVI. de Terra Aliena Invasa, XV. 
de Traditionibus, VII. de Haeredibus ; Documents for Thuringia 
and Saxonia, in the Fulda collection (Dronke's Traditiones); Edic- 
tum Rotharis, CLIII. (text of Walter's Corpus Juris Germanici), 
and Formulae appended to the same law. This list of references 
might be indefinitely extended, but it is not my purpose here, as 
in Study L, to establish my own case, so much as to destroy that 
of my opponents. I hope that the reader is at this point con- 
vinced that the reasoning of Von Maurer and his followers is, in 
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80 far as it is based upon the testiniony of Gsesar and Tacitns, 
unscientific and untrustworthy. I will now proceed to give some 
examples of their reasoning out of the later sources, the laws, 
formulaB, and documents. 

Von Maurer says of his Teutonic village (Einleitung, p. 
144) : " Die Grundlage dieser Genossenschaft ist wirkliche 
Gemeinschaft des von den Genossen bewohnten Grund und 
Boden gewesen. Sie war eine eigentliche 'Feldgemeinschaft, 
eine Communio oder Communitas.^^ There is a reference in the 
foot-note to Title XIII. of the Burgundian law, and the words 
remota Jiospitis cammunione are quoted ; but the word posaideat 
after communione is omitted. The passage refeired to has no 
reference whatever to the mark-community. It has reference to 
the division of land, half and half, between the Gallo-Roman pro- 
prietor and their Burgundian hospites. Compare Tit. XXXI., 
where it is written. Inter Burgundiones et Momanoa id cenmiimus 
ohaervandum^ ut qvdcunque in eommuni campo^ nulla contradicente^ 
vineam fortasse plantaverit aimUem campum Uli restitiuit^ in cuju$ 
campo vineam posuit. Von Maurer omits to tell us all this ; and 
quoting the words of Title XIII., remota hoapitis communione^ 
without the word poaaideat^ calls it evidence of '' eigentliche Feld- 
gemeinschaft." Then he quotes the Additamentum of the same 
law (I. 1), thus: aylvarum montium et paacuorum . . . communio- 
nem, omitting the words unicuiqtie pro rata auppetit esse. He also 
omits the preceding passage of the law, in which it is written that 
a division of common lands may be made at any time, which is 
evidence to show that the common lands were simply undi- 
vided property. Compare Study I. (pp. 15, 16). Then our 
author quotes a passage from a Lower Rhine document in the 
collection of Lacomblet, — a passage in which the word communio 
occurs ; but he does not quote No. 21, of the same collection, in 
which the phrase propria hereditate in eommunionem proximorum 
auorum is to be found ; which shows that the word communio in 
itself is not su£Scient evidence of " wirkliche Gemeinschaft des 
von den Genossen bewohnten Grund und Boden." 

Now we will see how Von Maurer establishes the corporate 
character of the " Markgenossenschaft." He says (Einleitung, 
p. 138) : **Die volkberechtigen Inhaber einer Feldmark bildeten, in- 
nerhalb dieser Mark, eine wahre Genossenschaft, eine universitasJ** 
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In tha foot-note is a refereape to die Burgundian law, ^^ Tit. 49, 
0. 8, UnivergUatem convenit observare.^^ Referring to the law, 
however, I find that our author has omitted, after ohBernare, the 
words ut cabaUos alienos per regionem vagantez nemo corripiat4 
This is evidence to show that the mark*community was *' eine 
wahre Genossenschaft, eine univeruitOB " I 

Lastly, we will see how our author establishes the fact of pro- 
prietary equality among the Markgenoesen. He says (Einieitung, 
p. 71) : " Die ursprunglich gleiche vertheilung geht schon aus 
Tacitus [in a note he quotes the agri pro numero cultorum etc., 
but not the words secundum dignationem^ which destroy the force 
of his argument, if it has any], und auch noch aus spateren 
Urkunden hervor." In the foot-note we are referred to a docu- 
ment of Preising (Meiohelbeck, I. 2, p. 474). The words prato* 
rumque aequaUm menmram %ihi habendum are quoted. Turning 
to my Meichelbeck, however, I find that the document referred 
to is an exchange or eommutatio of land between the Bishop of 
Freising and two brothers. The latter alienate quioquid proprie- 
tatu hahuerunt in a certain place, and receive in exchange an 
equivalent ; cuUae, et incvltae^ pratorumque aequalem meneuramj 
nbi habendum^ dcmdum^ vendendum^ posteris %uis relinquendum, 
seu quod libet faciendum exinde. This is evidence to prove the 
existence of proprietary equality among the Markgenossen ! 

If the reader will take the trouble to look through the foot- 
notes of our leading writers upon Teutonic institutions, he will 
find repeated references to, or quotations of these striking pas- 
sages in the argument of Von Maurer ; and he will observe that 
in many cases they are the premises of wide-reaching arguments. 
The institutions of the East and of the West have been interpret- 
ed in the light of them. Sir Henry Maine says in his book enti- 
tled " The Early History of Institutions " (p. 8), that ^' the results 
obtained by the special method of Von Maurer have been verified 
by comparison with phenomena discovered in the most unexpected 
quarters." In that case somebody has "verified very unjust 
things," as Dogberry says. 

Six years after the publication of the " Einieitung " of Von 
Maurer, the theory of village communities or " primitive com- 
munism " among the Germans was presented again, and urged 
by Friedrich Thudichum, in his " Gau- und Markverfassung " 
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(Giessen, 1860). Thudichum, like Von Maurer, assumes the 
existence of communism in land in pre-historic and early times, 
and, like Von Maurer before him and Prof. Nasse after him, he 
maintains that this ancient communism has persisted in many parts 
of Western Europe through the Middle Ages to our own day. 
He says (p. 183) that the evolution out of this communism into 
separate ownership in land was very slow. " For centuries the 
individual got his land from the community of which he was a 
member." But where is the evidence to support this theoiy? 
CaBsar tells us that the people received their land by allotment 
from their chieftains, and, for all that we can learn from this our 
earliest authority, the chieftains may have owned the land which 
they distributed to their followers. Tacitus tells us Hhat the di- 
vision of land among the people was secundum dignationem. The 
land was allotted by the chieftains to their followers, and it was 
afterwards divided by them in the manner described. There is 
no evidence in CsBsar, nor in Tacitus, to show that the individual 
got his land by allotment from the community of which he was a 
member. 

Leaving Caesar and Tacitus, we come to the laws, formulae, and 
documents of the fifth and following centuries. From all these 
it appears that land was acquired by inheritance, conquest, occu- 
pation, purchase, or gift, and in no case, so far as I am able to 
discover, from any such association as that which is described by 
our authors as a ^^ Markgenossenschaft mit Feldgemeinschaft." 
Whatever " Markgenossenschaften " we meet with (I am not 
speaking of manorial groups) are " Markgenossenschaften ohne 
Feldgemeinschaft " ; associations of freemen bound together by 
kinship and neighborhood, — associations municipal rather than 
communal. But let us argue our case in a logical fashion. It 
is certainly true that, if the individual got his land from the com- 
munity of which he was a member, he did not get it by inheritance. 
If he got it by inheritance, he did not get it from the community. 
A law of inheritance in land, equal division among sons, or near- 
est kinsmen if there were no sons, is common to all branches of 
the Teutonic race in the earliest period of their recorded history. 
From which it follows that the individual did not get his land 
from the community of which he was a member. 

In no sense can he be said to have gotten it from the commu- 
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nity ; for it appears from passages of the Bavarian law (XI., XVI., 
XVII.), the Saxon law (XVI.), and other sources, that the indi- 
vidual used to vindicate his claim to inherited and otherwise ac- 
quired property in land by battle, when his claim was disputed, and 
no compromise could be effected. Here we have what appears to 
be an archaic custom of the Germans. Jt is passing away when 
we meet with it. Moreover there are unmistakable indications 
and traditions of the practice among other Aryan peoples. Com- 
pare for example the procedure in vindication of quiritarian 
ownership in the fourth book of Gains; especially the words 
fe%tuca autem utebatur quasi hastae loco signo quodamjuati dominiL 
When the right of ownership in land was contested, a clod of 
earth was brought into court, and the litigants touched it with 
their wands.* The litigants in the Lex Alamannorum (LXXXI V.) 
touch the curffodi with their spears, cum apadis suis^ cum quibua 
pugnare debent. Of course the Germans were not taught the real 
pugna duorum by the Romans at any time after the beginning of 
their intercourse ; so we cannot but accept it as a practice which 
they brought with them out of their own past. It follows that 
the individual did not hold his land from the community, in any 
sense ; not even, as it appears, under its protection. So much, 
at least, may be said against the theory that ^^ der einzelne sein 
Ackerland nur von der Gemeinde besitze." 

But we have been reasoning against Thudichum without touch- 
ing his argument. We have been showing that he cannot be 
right, without showing that he is wrong. The fundamental error 
in his argument lies in its disregard of the chronology of the evi- 
dence. We are told that in the course of many centuries a right 
of inheritance in land sprang up. The arable fields, having come « 
to be regarded as private property, were consequently regarded 
as hereditary property, and became subject to division and sub- 
division according to the law of inheritance. But it should be 
observed that the law of inheritance to which he refers, the law 
of allodial inheritance, dates back to a much earlier period than 
any of the evidence which he gives to establish the prevalence of , 
communism and equality. The evidence by which he shows the 
existence of communism and equality dates between the years 800 
and 1600 (see, for example, M. G. V., p. 165 et %eq,') ; while the 
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evidence to establish the existence of private property, with rights 
of inheritance, dates between the years 500 and 800 (see p. 184 et 
««j.)* In other words, the evidence considered chronologically 
reverses the order of the argument. Instead of proving that pri- 
vate estate was an issue out of communism^ he proves, rather 
conclusively from his point of view, that the reverse of this was 
true ; that in early times private property existed everywhere, but 
after a while gave place to communism. 

The whole difficulty — what has led Von Maurer and his fol- 
lowers astray — is the failure to see that the association of allodial 
proprietors (the " Markgenossenschaft ohne Feldgemeinschaft ") 
is one thing, and the land-community of the Middle Ages (the 
manorial community) is another. As I said in my first Study^ 
certain passages of Caesar and Tacitus were read. The institu'^ 
tion of joint-tenure in the manorial communities was studied. 
It was then assumed that Csesar and Tacitus describe joint 
ownership (sovereign ownership) of land, and the problem arose, 
how this joint ownership was changed to that joint tenure. The 
fact of the change having taken place was taken for granted, 
although the problem involved was not solved. The community 
of joint-tenants and the ancient association of allodial proprietors 
came to be regarded as one and the same institution, and Von 
Maurer, Thudichum, and others, set out to write its history. The 
laws, formulae, and documents of the fifth and following centuries 
must have given them a great deal of trouble until they decided 
to disregard the chronology of the evidence, and to describe the 
community of the manor first, and the group of allodial proprie- 
tors afterwards. In this way they brought matters to rights^ 
according to their preconceived notion of historical truth- If 
the reader doubts whether this is the true history of the Theory 
of Village Communities among the Germans, he should read the 
writings of Von Maurer and Thudichum, noting particularly the 
chronology of the evidence^ 

Before leaving the " Markverfassung " of Thudichum, I must 
give the reader a specimen or two of the reasoning in it. This 
is the more necessary, as I am told that the method of Thudi- 
chum is admirable and strictly scientific. He tells us (p. 182), 
speaking of his mark-community, that the individual could not 
have as much of the arable land as he wanted. Thirty Morgen 
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and no mote was given to each man. He tells its that this al- 
lotment was called the Urra sortia titulo acqxdsita. He qttoteiS 
the Burgundian law (Tit. I. 1) ; and, after that, proceeds to 
quote, 2 sortes^ eortes 8, 8orte8 53, from documents. Then he 
adds^ that the allotments to serfs and slaves were also called 
sortes^ and corresponded with those of freemen. Now, in the 
first place, the terra aortis titvlo acquisita of the Burgundian 
law is hereditary property, and is described as such in the pas- 
sage quoted by Thudichum (Tit. I. 1). In the second place, if 
we find in the documents alienations of 2, 3, and more, even 
63 sortes, and each aors was equivalent to thirty Morgen^ it is 
evident that thirty Morgen^ or one aora^ was not the limit of 
individual property. That it was not is established beyond 
controversy by multitudes of early documents, besides those 
quoted by Thudichum himself. Lastly, if a man's serfs and 
slaves had each an allotment of thirty Morgen^ what did he have 
himself ? For another example of scientific method I will refer 
the reader to page 233 of the ''Markverfassung," where the author 
quotes the Lex Salica, ai quia in ailva alteriua ligna furaverit etc., 
and says, " alteriua gehort zu ligna^ nicht zu ailva.^^ The argument 
is not original with Thudichum, but he is pleased to reiterate it, in 
order to show that forest-land was common property at the time 
of Lex Salica. Had he consulted other readings of the passage 
quoted, in which aliena occurs instead of alteriua^ it would have 
been well. It would also have been well if our author had 
looked into the Frankish formulas and documents for a confirma- 
tion of his opinion that forest-land was common property. He 
would have found no such confirmation of his theory, for the 
formulae and documents are full of references to forest-land ac- 
quired by inheritance, conquest, occupation, purchase, and gift. 

We will now pass from the writings of Von Maurer and Thu- 
dichum to those of M. de Laveleye and Sir Henry Maine. Sir 
Henry Maine says in his last book, " The Early History of Insti- 
tutions " (London, 1875) : " The results obtained by the special 
method of G. L. von Maurer have meantime been verified by 
comparison with phenomena discovered in the most unexpected 
quarters. The researches of M. de Laveleye, in particular, have 
been conducted over a field of very wide extent, and although I 
dissent from some of the economic conclusions to which he has 
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been led, I cannot speak too highly of the value of the materials 
collected by him in the recently published volume which he has 
entitled *La Propri^t^ et ses Formes Primitives.'" I do not 
agree with Sir Henry Maine in his estimate of the materials col- 
lected in this book by M. de Laveleye. In the materials I see 
little that is new, while in the reasoning of the book I find much 
to criticise. 

We have no new material surely in the chapter entitled " La 
Marke Germanique " ; only the well-known passages from Caesar 
and Tacitus, and a lot of citations at second-hand from Von 
Maurer. Of the passages in Caesar and Tacitus, M. de Laveleye 
says : " Pour comprendre ses passages, souvent mal traduits, il 
faut se rendre compte d'une practique agricole encore en usage, 
de nos jours, dans certains villages qui possedent de vastes com- 
munaux, comme dans les Ardennes en Belgique." (Propri^t^, 
p. 74.) We may ask what right our author has to explain the 
account of a primitive institution given by an ancient writer by 
phenomena exhibited in our own day, without first making sure 
that those phenomena were exhibited by that institution. M. de 
Laveleye assumes that they were, in order to prove that they 
were. Whether he is right or wrong, his method of reasoning 
is objectionable. 

The assumption which lies at the bottom of M. de Laveleye's 
reasoning may be stated in his own words (Propri^t^, p. 85) : 
" Ce qui ne laisse aucun donte, semble-t-il ? c'est que le partage 
p^riodique par la voie du sort est rest^ en usage, depuis les 
temps les plus recuMs jusqu'a nos jours." This is something to 
be proved, not to be assumed. To be sure, M. de Laveleye makes 
some little show of reasoning about it, but it amounts to little 
more than a play upon the word «or«, meaning lot or allotment. 
It is all very well to adduce quotations from the Burgundian 
and Gothic laws in which the word aors occurs, and it follows 
that there was a distribution of land at a time and a place ; but it 
does not follow that there were any re-distributions of it after- 
wards. Had M. de Laveleye taken his quotations from the laws 
themselves, instead of from Von Maurer, he would have discovered 
that the terra aortia titulo acquisita was not only distributed, but 
was afterwards held, by the consortes^ as hereditary and private 
property. M. Fustel de Coulanges is quite sound upon this point. 
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He says in his " Institutions Politiques " (I., p. 402) : " On a trouv^ 
dans la langue de cette ^poque le mot sora employ^ pour designer 
une terre, et on a conclut de Texistence seule de ce terme qu'il 
y ayait eu un tirage au sort des terres du pays ; mais ce mot aors 
avait dans la langue latine, depuis plusieurs si^cles, le sens 
propri^t^, de patrimoine : il s'appliquait h toute terre poss^d^e 
h^r^ditairement." The position of M. de Coulanges, as laid 
down in the " Revue des Deux Mondes " (in 1872-73), is consid- 
ered by M. de Laveleye in a note (p. 84) ; but it is summarily 
dismissed. 

The words of Festus, aors patrimonium aignificat^ should be re- 
membered in this connection. The fact that there was a distri- 
bution by lot does not show that the distribution was not per 
stirpes. See, in the Old Testament, Numbers, chap, xxxvi. ; 
Joshua, chap. xix. ; Chronicles, chap. vi. Suppose A, the progen- 
itor of a clan, has five sons, B, C, D, E, F ; and B has three sons, 
6, H, I ; and G has four sons, J, E, L, M ; and J has two sons, 
N, O ; O's share in the clan-land (^Alodiuvn de genealogia. See 
Study I., p. 22) would be, according to the law of allodial inher- 
itance, \ oi\ of \ of ^, or y^ of the whole. But the method of 
division and distribution would be as follows: The clan-land 
would be divided into five equal parts, which would be assigned to 
the descendants of B, C, D, E, F, respectively, by lot. Then the 
descendants of B would divide their share of the clan-land (^) 
into three equal parts, which would be assigned to the descendants 
of G, H, I, respectively, by lot. Then the descendants of G 
would divide their share of the clan-land (^^) in four equal parts, 
which would be assigned to the descendants of J, K, L, M, re- 
spectively, by lot ; and, lastly, the sons of J, N and O, would 
divide their inheritance in the clan-land (^) into two equal parts 
and draw lots for them : and the land of O, y J^ of the clan-land, 
would be his inheritance, by lot, — his terra sortis titulo acquisita^ 
or, according to Victor Vitensis, his terra funiculo hereditatis ac- 
quisita (compare Hist. Persec. Vandal, I.^ cap. 4). The process 
of division and distribution would be, in the words of the old 
formula, a divisio vel exaequatio inter consortes de diode vel de agro 
(Rosi^re, CXXVII.). Compare Study I., Nos. 36, 37, 38, 39, 40, 
63, 64, 65. 

It is worth while in this conaection to remember the significa- 
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tion and use of the Greek word irX^po? ; *^ an allotment of land, 
but in early authors generally any piece of land, farm, estate " 
(Liddell aod Scott) ; and see, for example of the use of the word 
to describe an inheritance, Hesiod, " Works and Days," line 37, 

M. de Laveleye insists, in his account of the Teutonic commu- 
nity (p. 77), that *'chaque famille avait droit h la jouissance tem- 
poraire d'une part daus chacune des divisions de la inark^ mais 
jiul n'y exerqait un droit permanent et her^ditaire." This state- 
ment is conteadicted by all that early legal and documentary evi* 
dence which was given in the first of this series of studies. It is 
also contradicted by a most respectable weight of authority. As 
long ago as 1844, M. Gu^rard, the learned editor of the " Polypti- 
cus Irminonis" said (I. 2, p. 476 ; see the same in the Bibl. de 
I'Ecole des Chartes, I. 3, p. 113) 5 " L'alleu, alodis^ allodium^ 
comme le propre, ne fut d'abord, a ce qu'il parait, autre chose que 
le patrimoine " ; and again, further on, " On donna le mot d'alleu 
h, tout ce qui fut possed^ en propre, par heritage, par achat, ou 
par donation." M. de Coulanges says in his '^ Institutions Poli- 
tiques" (Paris, 1875, I,, p. 460): " Observons les codes qui fu- 
rent ecrits par les Francs ; ils nous pr^sentent I'image, non d'un 
peuple de guerriers mais d'un peuple de propri^taires. Ils no 
gont pas faits pour une troupe vivant en cpmmun, mais pour une 
soci^t^ oil rindividu vit et possede isol^ment, Riche ou pauvre, 
ohacun a sa maison, son champ qui est bien h, lui, sa haie qui 
encl8t son champ, la limite inviolable qui enserre sa propri^t^. 
Si la terre ^tait en commun, les lois ne r^gleraient que des par- 
tages de jouissance; ce qu'elles constituent au contraire, c'est 
toujours la propri^t^ individuelle ; ce qu'elles prot^gent et garan- 
tissent, c'est le patrimoine." 

Dr. von Inama-Sternegg, who has been writing admirable 
books, books too little known to English readers, upon the early 
history of ownership, tenure, and cultivation of land among the 
Germans, says, in his "Wirthschaftsgeschichte" (Leipzig, 1879, 
I., p. 100) : "Steht damit aber auch die Thatsache fest,dass ein 
Sondereigenthum an Grund und Boden allenthalben bei den 
Deutschen Folkstammen in der Zeit ihrer Folksrechte bestand." 
Even Von Maurer grants that, in the earliest time, there were 
" Markgeuossenschaften ohne Feldgemeinschaft " (Einleitung, p. 
10 et seq,^. What Von Maui'er considered the exception, Von 
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Inama-Sternegg has sl;iown to be the rule. In his ".Hof-systjem *' 
(Innsbruck, 1872, p. 47), he said: " Warend namlich yor der- 
selben [der Volkerwanderuug], also, besonders zur Zeit des Taci- 
tus, noch nicht mit Bestimmtheit allgemein Sondereigen am 
Ackerlande angenommen werden kann, tritt dasselbe nach der 
Volkerwanderuug unzweifelhaft als vorherrschend auf." The 
same writer, in a notice and review of the first of this series of 
Studies, in the ^^ Jahrbiicher fUr Nationalokonomie und Statistik " 
(July, 1880), says, that it is a fact beyond controversy, '^dasa 
vom Anfang der urkundlich beglaubigten Geschichte an, die 
Deutschen Sondereigenthum an Grund und Boden und ein festes 
Recht der Erbfolge in Grundbesitz hatten, welches sich mit dem 
Prinzip des Gesammteigenthums an allem Land, das periodische 
Neuvertheilung unbedingt nothwendig gehabt hatte, absolut 
nicht vertragt." From all this it is evident that M. de Laveleye 
has the burden of proof on his side. 

Before taking up other parts of M. de Laveleye's argument in 
" La Propri^t^," let us see what Sir Henry Maine, our leading 
English authority, has to say about the Teutonic land-commu- 
nity. We shall see that it is only what Von Maurer and Prof. 
Nasse have urged before him. He says (Village Communities^ 
p. 12) : " I should probably have left this subject in the hands of 
writers who have made it their own, if it were not for one circum- 
stance. These writers [Von Maurer and Prof. Nasse] are obvi- 
ously unaware of the way in which Eastern phenomena confirm 
their account of the primitive Teutonic cultivating group, and may 
be used to extend it.'* It is professedly upon the authority of 
Von Maurer and Prof. Nasse, that Sir Henry Maine says of this 
group that it was ** an organized, self-acting group of Teutonic 
families, exercising a common proprietorship over a definite tract 
of land, its Mark, cultivating its domain on a common system, 
and sustaining itself by the produce. It is described by Tacitus 
in the * Germany' as the *vicus'; it is well known to have 
been the proprietary, and even the political, unit of earliest Eng- 
lish society " (V. C, p. 10). 

I hope that the reader is convinced that we have no sufficient 
reason to believe that the vicu8 of Tacitus was a self-acting 
group of families exercising a common proprietorship over their 
land (proprietorship per capita^ according to Von Maurer) ; and 



18 

we may go on to consider " the well-known fact " that such a 
group was " the proprietary, and even the political, unit of earliest 
English society." May we not deny this upon the best author- 
ity ? As long ago as 1858, Dr. Schmid, an eminent authority, 
denied the existence of " wirkliche Markgenossenschaften " in 
England (" Gesetze der Angelsachsen," Glossary, under mearc)^ 
and more recently Canon Stubbs has said (Constitutional History, 
I., p. 83) : " It cannot be safely aflBrmed that the German settlers 
in Britain brought with them the entire system of the mark or- 
ganization, or that that system was ever in Anglo-Saxon times the 

basis of local administration We nowhere see [p. 84] the 

qualification of the freeman for political rights depending on a 
partnership in tenure and cultivation of common land." From 
which it appears that Sir Henry Maine's " well-known fact " is 
very questionable. It will be urged, however, that Canon Stubbs 
admits that vestiges of the ancient mark-community are to be 
found among the Anglo-Saxons ; which is the case (see Consti- 
tutional History, I., p. 84). So it behooves us to show that the 
evidence which he adduces, to establish these vestiges of the 
ancient mark-community in England, is not conclusive. 

The evidence goes to show that kinship was a bond of union 
among the inhabitants of the Anglo-Saxon townships. Canon 
Stubbs is inclined to argue, that this fact is evidence of the ex- 
istence of mark-communities. It is not, however; for, though 
the Anglo-Saxon towns were inhabited by the descendants of 
common progenitors, the land may have been owned in ancestral 
shares, ^er atirpeSy as well as in common, jogr capita ; and, if it was 
owned per stirpes^ the community was a community without com- 
munism, a " Markgenossenschaft ohne Feldgemeinschaft," which 
is not the mark-community Canon Stubbs has in mind. (Com- 
pare Const. Hist, p. 49 ; noting by the way the references to 
Von Maurer). Then Canon Stubbs quotes the law of Ine, 
King of Wessex (§ 42) : " If ceorls have a common meadow or 
other partible land to fence, and some have fenced their part, and 
so on." He cites this as evidence to establish the existence of 
the ancient mark-community among the Anglo-Saxons. This 
may be questioned. The land is partible, but we^ cannot say 
whether upon communistic principles or not. Perhaps it was 
owned in unequal shares. These shares may have been obtained 
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by inheritance, or even by purchase or gift. There is nothing in 
the law to the contrary. We cannot say whether particular 
parts of the open field belonged to particular persons, or only un- 
divided shares of the whole. We cannot say whether the ceorls 
owned the land which they were about to fence in, or not. They 
may have been tenants simply. Perhaps they paid services and 
rent for their land. For all that we can learn to^ the contrary, 
these ceorls with a common field to fence, were serfs, villani. 
The common field may have been part of a manor, and the ceorls 
members of a manorial village, not members of a mark-community. 
Lastly, Canon Stubbs finds traces of the mark-community in the 
Court Baron of the manor, but the argument involves the as- 
sumption that the mediaeval manor and the mark-community of 
early times are one and the same institution, — involves the prob- 
lem, " How did the mark become the manor ? " which problem we 
will now proceed to consider. 

Mr. Mill in a notice and review of Sir Henry Maine's " Village 
Communities " (Fortnightly Review, May, 1871) says : " Our law 
books trace all landed tenures in England to a feudal grant. 
From such grant, either actual or presumed, they all technically 
proceed; and the law writers seldom trouble themselves with 
anything anterior. But there were landed possessions in England 
before there was feudality. The feudal lords were the successors 
of former holders; and in order to know what the lord could 
' either claim for himself or grant to others, it is necessary to know 
whose rights he succeeded to. In this there is now no obscurity," 
continues Mr. Mill. " The feudal lord took the place of the col- 
lective village community ; the Mark system passed by transfor- 
mation into the Manorial. The rights which had belonged to the 
village as a collective body became the rights of the lord ; the 
customary rights which the several households of the village 
could claim from the collective body were not lost, but remained 
valid against the lord." It appears, however, that by excluding 
the mark-system from English ground we have removed that sys- 
tem from all contact with the manorial system of feudal times ; 
and it cannot be altogether plain how the feudal lords "took the 
place of the collective village community," or how the mark-sys- 
tem " passed by transformation into the manorial." Feudal lord- 
ship must have supplanted something else, whatever it was, that 
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came before it. Referring again to Canon Stubbs we discover 
that this was "absolute ownership of land," which was " the rule 
in Anglo-Saxon times" (Const. Hist., I., p. 75). That being the 
case, what becomes of that "great problem of legal history," 
" How did the mark become the manor ? " 

What Canon Stubbs says of Anglo-Saxon England may be 
said of all German portions of the Continent, for the earliest pe- 
riod of their recorded history. The evidence has been collected 
in the first and second of this series of Studies, and testimony 
of great authority has just been presented. There is no doubt 
that absolute ownership of land was the rule among all branches 
of the Teutonic race at the time when we first meet them in his- 
tory. Upon the supposition that the manor under feudal lord- 
ship is an institution of later date, it follows that our " great legal 
problem," " How did the mark become the manor?" has no more 
bearing upon the Continent than it has in England; the true 
problem being how allodial landlordship was changed into feudal 
landlordship. 

In connection with this last and true problem arises another : 
Is the manor an institution which arose with mediaeval feudalism, 
or were there manors under allodial landlordship? This sub- 
ject was considered in Study II. In that Study we discovered 
associations of tenants under allodial landlordship, corresponding 
in all particulars with the associations of tenants under feudal 
lordship ; so it appeared evident that they were identical ; that 
they Were one and the same institution. The conclusion reached 
in Study II. may be here repeated. When the Teutonic clans- 
men took possession of a tract of land they marked off a certain 
portion (described a mark) and divided it per stirpes; the share 
of each clansman being determined by the law of allodial inherit- 
ance applied to the genealogy of his descent from the common 
progenitor. When the mark was thus divided, each clansman 
distributed his share, or a portion of it, among his vassals and 
slaves, except such as were supported as personal companions. 
Each received ground for a house and garden, and an allotment 
of arable, meadow, pasture, and forest land, or rights therein ; 
and in the group of houses and gardens held by the vassals and 
slaves of the allodial landlord, and in the aggregate of their sev- 
eral allotments, we have the land-community of the early and 
middle ages. 
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That this conolusion was true with regard to the Anglo-Saxons 
coming into England I had no doubt when I wrote this ; but I 
am particularly glad to have my view confirmed by the conclu- 
sion independently reached by my friend Mr. F. Seebohm, in a 
paper read before the London Society of Antiquaries last April. 
He showed, conclusively I think, that the open-field system of 
the English manorial communities has always been associated 
with tenure in serfdom. Consequently he does not think that 
the yard-lands of the medieeval serfs have any connection with 
the divisions of allodial property which were made when the 
Germans first came over into England. It is to be hoped that 
Mr. Seebohm will soon place his argument in reach of the 
public. 

It must be evident to every one who thinks of it, that the 
earliest form of possession of land must be a form of sovereign 
ownership, as distinct from any form of tenure. So it follows, that 
it is a sufficient answer to those who maintain the theory of vil- 
lage communities (or " primitive communism ") among the Ger- 
mans, that the cases which they adduce in evidence are regularly 
cases of collective tenure. See, for example, the document of 
1173 cited by Von Maurer, and from him by M. de Laveleye in 
'^La Propri^t^^' (p. 78). The land-communities of Western Eu- 
rope have been from very early times associations of tenants and 
serfs, and it remains to be shown that they were ever anything 
else ; that they were ever associations of sovereign owners and 
freemen. If my opponents persist in maintaining their theory, 
they must show, first, that the earliest form of possession of land 
among the Geimans was sovereign ownership, per capita^ as dis- 
tinct from any form of collective tenure. Then they will have 
to show how their ancient ownership per capita was changed 
into the particular forms of collective tenure which we have in 
the manorial communities of the Middle Ages. How difficult it 
will be for them to establish the first point must be evident, in 
view of the evidence presented in the first of this series of Stud- 
ies. Until that point has been established they need not explain 
how sovereign ownership per capita might be changed into the 
forms of collective tenure with which we are acquainted in our 
mediaeval records. That will not help on their cause in the least, 
for they have to show how it was so changed. Until they have 
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established their ownership per capita^ they need not trouble 
themselves about what became of it. ,^ 

Now we will leave the Teutonic ground of our argument, and 
" the results obtained by the special method of G. L. von Mau- 
rer," to examine the " phenomena " by which these results, ac- 
cording to Sir Henry Maine, " have been verified." 

Sir Henry Maine tells us in his "Village Communities" 
(p. 12), that he would not, probably, have taken up the subject 
had it not been for one circumstance, viz. that Von Maurer and 
Prof. Nasse and their followers were unaware '* of the way in 
which Eastern phenomena confirm their account of the primitive 
Teutonic cultivating group, and may be used to extend it." Then 
he goes on to say, that the village communities of India exhibit " re- 
semblances to the Teutonic township which are much too strong 
and numerous to be accidental." Granting that the resemblances 
are numerous and striking, we must determine precisely what the 
Teutonic cultivating group was. Was it a group of tenants and 
serfs cultivating the land. of allodial, and afterwards feudal, pro- 
prietors ? This is what we must believe until it has been shown 
that it was an independent self-acting group of kinsmen ; and in 
the mean time Sir Henry Maine must tell us whether the Indian 
village communities have not been, until within very recent times, 
also groups of tenants and serfs : otherwise we must deny that the 
resemblances between the Teutonic and Indian village communi- 
ties are more than superficial. 

Sir Henry Maine says (V. C, p. 179), " that all Oriental sov- 
ereigns feed their courts and armies by an unusually large share 
of the produce of the soil which their subjects till " ; and he adds, 
that " the Indian monarchs of whose practices we have any real 
knowledge took so much of the produce in the shape of land 
revenue as to leave to the cultivating groups little more than the 
means of bare subsistence." Which statement, alone, shows that 
the Indian village communities have been, in past time, associa- 
tions of tenants, if not of serfs ; for he who holds the rent of land 
is its owner, and he who pays the rent of land is the tenant. 
So, although I could adduce conclusive evidence to show that the 
Indian village communities have been associations of tenants, 
I will take that for granted. Taking that for granted, it follows 
that, in order to maintain his theory. Sir Henry Maine must show 
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that the Indian village community, as an association of tenants, 
was, in its origin, an association of land-owners and freemen. 
He must show that the inhabitants of the Hindoo villages origi- 
nally owned the land, which they have since held in tenure, upon 
the condition of an annual payment of the rent. He must, more- 
over, show that this original ownership was ownership per capita ; 
otherwise, he breaks free from the "results obtained by the special 
method of Von Maurer." If Sir Henry Maine maintains that the 
earliest form of the possession of land was sovereign ownership 
per capita (see "Early History of Institutions," p. 195), it will 
not serve his purpose to exhibit groups of tenants as cases in evi- 
dence, especially if the tenure of these tenants is, or has been, a 
tenure per stirpes. 

It appears from the evidence that the tenure of land in the 
Indian villages is not per capita^ but per stirpes, in so far at least 
as the villagers are of Aryan extraction (compare Village Com- 
munities, p. 112). Sir Henry Maine tells us (Ancient Law, 
Chap. VIII.) that the simplest and most common form of the 
Indian village is a body of kindred holding a domain in common, 
— " an assemblage of joint proprietors." He goes on to explain 
how this assemblage arises. " Separate proprietorship," he says, 
" is always on its way to become proprietorship in common" ; for, 
as he explains it, although there is a law of inheritance to govern 
the distribution and enjoyment of land, " division rarely takes 
place, even at the death of the father, and the property constantly 
remains undivided for several generations, though," as he admits, 
" every member of every generation has a legal right to an un- 
divided share of it." This share would of course be determined 
by the law of inheritance applied to the genealogy of descent 
from the common progenitor of the joint proprietors. This, if I 
understand it, is Sir Henry Maine's account of the existing village 
community in India. It agrees in all respects with the account 
which is given us by the other leading writers ; Elphinstone in 
his History of India, and Sir George Cambell in the Cobden 
Club Essays, for example. The existing village community in 
India is a community without communism. As Sir George Cam- 
bell says, " there can be no greater mistake than to attribute to 
the Indian village system any of the features of communism." 
The tenure of land is a tenure per stirpes, and not a tenure per 
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capita. It follows^ therefore, that, in order to maintain his theory 
of primitive communism, Sir Henry Maine must show that in 
early times the tenure of land in the Indian villages was per 
capita^ and that this tenure was originally sovereign ownership 
(his primitive village community is an independent self-acting 
group of kinsmen) ; or else he must show that the existing tenure 
per stirpes was in early times sovereign ownership per stirpes^ and 
that this ownership was originally ownership per capita. These 
are the conditions of satisfactory demonstration in his case. Have 
they been in any degree fulfilled ? 

Sir Henry Maine says (Village Communities, p. 112) : " I have 
not obtained any information of any systematic removal and 
still less of any periodical re-partition of the cultivated lands, 
when the cultivators are of Aryan origin. But," he continues, 
*^ experienced Indian officials have told me that, though the 
practice of re-distribution may be extinct, tmdition of such a 
practice often remains " ; and it is upon this information that 
he ventures to say (V. C, p. 82), that there are " widely ex- 
tended traditions of the practice of re-distribution among the Hin- 
doo villagers." But what of that ? The statement is perfectly 
credible, but nothing follows from it ; for re-distribution may be 
per capita or per stirpes. If the re-distributions in the present case 
were re-distributions per capita^ among the heads of families, or 
among the able-bodied males, the fact would go to support the 
position of Sir Henry Maine. If, however, the re-distributions 
were per stirpes^ and there is nothing in Sir Henry Maine's state- 
ments to show that they were not, the fact would support our 
case. Sir Henry Maine must tell us whether the ancient re-dis- 
tributions of the land in the Indian villages were re-distributions 
per capita or per stirpes. We know that the latter have been 
long customary. See Elphinstone's History of India, " Notes 
on the Revenue System," where there is a description of a re- 
partition of land per stirpes; and Sir George Cambell tells us 
that the land in the Indian villages is never equally distributed, 
but only " re-parted according to the recognized ancestral shares " 
(Cobden Club Essay). It remains to be shown that any other 
mode of re-distribution was ever in practice. 

But let us suppose, for the sake of argument, that some cases 
of re-distribution per capita have been adduced ; cases, moreover, 
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in which such re-distribution is made by people of Aryan extrac- 
tion, no other cases being admissible in the present argument. 
We have still a reply. Sir Henry Maine tells us that " the Indian 
monarchs of whose practices we have any real knowledge took so 
much of the produce in the shape of land-revenue as to leave to 
the cultivating groups little more than the means of bare sub- 
sistence." And it follows from this, that, if the tenure of land 
was per stirpes, the burden of rent would fall upon the tenants 
per stirpes ; and in many cases it would fall heavily and unjustly. 
Picture to yourselves a widow, with two small boys, having 
to pay rent for two ploughs, while three able-bodied brothers 
would pay for no more than one plough and a half. In the Pun- 
jab the shares of the villagers are estimated in plough-lands. 
Then consider how easily and naturally the tenure per stirpes 
might be changed to tenure j^^r capita. Elphinstone tells us, that 
*' in some villages the rights of the landholders are held in com- 
mon, the whole working for the community and sharing the net 
produce," per stirpes, after satisfying the claims of the govern- 
ment; the head-man having settled with the government the 
sum to be paid to it for the year (History of India, I., pp. 122, 
125, 129, and Appendix V, G.). It is easy to suppose, all things 
being considered, that the villagers would, in course of time, find 
it more advantageous and more simple to divide the net produce, 
after satisfying the claims of the government, per capita, instead 
of per stirpes. If they did so we should at once have a tenure 
per capita, instead of a tenure per stirpes. So, if my opponents 
adduce (they have not done so as yet) anj*^ cases of periodic or 
occasional re-distribution of land per capita in India, in Aryan 
villages, I shall maintain that it has been the result of economic 
causes concomitant with serfdom ; and I can refer to the history 
of the Russian mir in illustration and support of my position. 

The Russian mir is the model village community of my oppo- 
nents. It is a real village community, the land being subject to 
periodic re-distribution per capita among the able-bodied males. 
** The family is not impoverished by the birth of a child, but, on 
the contrary, enriched. For with the number of children increases 
the share of the family in the village household. Of all that is 
held in common they partake a head's share more." (Dr. Faucher, 
in Cobden Club Essays.) It is in Russia that the advocates of 
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the theory of village communities^ find the type of their village. 
As Sir Henry Maine says (Village Communities, p. 82), *' the 
ancient periodic re-distributions " have there ** continued to our 
own day." But what evidence is there that the periodic re-dis- 
tributions in the Russian villages are ancient? 

Sir Henry Maine tells us (Ancient Law, Chap. VIII.) : ** The 
researches of M. de Haxthausen, M. Tengoborski, and others, have 
shown us that the Russian villages are not fortuitous assemblages 
of men, nor are they unions founded on contract ; they are natu- 
rally organized communities, like those of India. It is true," he 
admits, '* these villages are always in theory the patrimony of 
some noble proprietor, and the peasants have within historical 
times been converted into the predial, and to a great extent into 
the personal, serfs of the seignior. But the pressure of this supe- 
rior ownership has never crushed the ancient organization of the 
village." This is Sir Henry Maine's argument, and it leaves us 
to suppose that the periodic re-distributions which take place in 
the Russian villages to-day were a feature in their ancient and 
primitive organization. We are led to suppose that the practice 
of re-distribution prevailed before the institution of serfdom. 

M. de Laveleye sums up the views of two well-known writers 
upon the history of the mir^ ** MM. Tchitcherine et Bistram " 
(Propri^t^, p. 16). "D'apr^s eux,"'he says, "jusqu'Sila fin du 
XVI® siicle, les paysans ^taient libres et propri^taires ind^pen- 
dants de la terre qu'ils cultivaient. .... La communaut^ des 

terres et le partage p^riodique ^taient inconnus La 

Gommunaut^ agraire, dit en tei-minant M. Tchitcherine, a ^t^ 
le produit de la servitude; elle disparaltra avec elle devant la 
liberty." " Mais," argues M. de Laveleye in reply to this (p. 16), 
** comment supposer que les paysans aient introduit sponta- 
n^ment [in consequence of servitude, says M. Tchitcherine ; 
'* spontan^ment " is a bit of persuasive rhetoric] nne coutume 
aussi Strange que le partage p^riodique des terres, si celle-ci 
n'avait pas eu de pr^c^dents dans les traditions nationales ? 
L'histoire nous montre partout au contraire la propri^t^ individu- 
elle sortant de la collectivity primordiale." This is the sum and 
substance of M. de Laveleye's reply to the writers " MM. Tchit- 
cherine et Bistram." It should be observed, moreover, how M. 
de Laveleye assumes the existence of " collectivity primordiale," 
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in order to establish it. In the first chapter of his argument 
about the primitive forms of property, he is reasoning upon its 
conclusion. 

Passing over the earlier writings upon the Russian miry already 
summed up for us by M. de Laveleye, it will be sufficient for 
our purpose to quote what Mr. D. Makenzie Wallace has to say 
upon this subject. After " a prolonged study" of communal in- 
stitutions in Russia, and ^^ a careful examination of the documents 
relating to the wir," he has reached the conclusion " that the 
periodic re-distributions are a relatively modern institution." 
This conclusion^ he tells us, is *' supported by all the older docu- 
mentary evidence which we possess." " We have no satisfactory 
proof," he tells us, " that this custom [of periodic re-distributions] 
existed in any part of Russia before the seventeenth century." 
This is testimony of the best authority, directly contradicting 
the statements of Sir Henry Maine and M. de Laveleye, and de- 
stroying their position. See Mr. Wallace's article upon Russian 
Village Communities, in Macmillan's Magazine for June, 1876. 

It is surprising that Mr. Wallace's investigations, and his con- 
clusions, which have been made public, have not spread dismay 
among the advocates of the theory of village communities ; for 
the theory rests, in great measure, upon the ability of its ad- 
vocates to maintain that the practice of periodic re-distribution of 
land in the Russian villages is immemorial and archaic, '— a primi- 
tive custom which has survived to our day. But Sir Henry 
Maine says, in the Fortnightly Review for the year 1877, still 
with confidence : " We trace the manorial group backwards to an 
earlier social form, a body of men democratically or rather aristo- 
cratically governed, in which the free tenants had as yet no lord, 
the village community." In a foot-note he continues: " Although 
no question has been more discussed by German and English schol- 
ars, the exact mode in which the manor arose out of pre-existing 
social forms is still a very obscure problem. In a work published 
five years since (Village Communities in the East and West, pp. 
l31 et 8eq.)i I gave an abridged account of all that was then 
known or had been conjectured upon the subject, but great addi- 
tions to our knowledge may be expected from Russia, where the 
growth of lordships and of the chief incidents of villenage are of 
recent date, and where th^re appears to be materials for an aixr 
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thentic history of this social traDsformation " (which transforma- 
tion is taken for granted ; compare the Introduction to Study I., 
quoted above, p. 12). Then Sir Henry Maine refers to Mr. Wal- 
lace's writings, but he does not apparently see that, according to 
Mr. Wallace, the Russian manor and the Russian village commu- 
nity are one and the same institution, — that the periodical re- 
distributions, the stamp of the village community, are one of the 
chief incidents of villenage in the manor, one of the chief inci- 
dents of the villenage which is of so recent date. 

According to Mr. Wallace, the Russian mir^ with its commu- 
nism in land and periodic re-distributions, per capita^ has never 
been a body of men democratically governed, in which the free 
tenants had as yet no lord ; for that communism and those re- 
distributions are incidents of serfdom, concomitant with it, and 
now surviving it. Taking Mr. Wallace's conclusions for granted, 
the question may very well arise whether the Russian mir^ as we 
see it to-day, is not the last form of the manor, instead of being 
the first form of the village community, as Sir Henry Maine main- 
tains. (See his Early Institutions, p. 195.) This will be a sub- 
ject for future investigation. 

Now let us take up Sir Henry Maine's " Early Institutions," 
and let us see whether the facts that he gives us in that book do 
not go to show that the earliest form of possession of land was 
ownership per stirpes ; whether they do not support our theory 
against his, — that the earliest form of possession of land was own- 
ership per capita. " Whence does co-tenancy [collective owner- 
ship?] arise?" says the Brehon Tract. The answer is, "From 
several heirs, and from their increasing upon the land." (Early 
Institutions, p. 112.) Then we meet with Sir John Davis's ** Case 
of Gavelkind " (Id., p. 186), which is a case of co-tenancy ; and it 
is thus described by Davis : " By the Irish custom of Gavelkind 
the inferior tenanties were partible among all the males of the 
Sept, both bastards and legitimate ; and, after partition made, if 
any of the Sept had died, his portion was not divided among his 
sonnes, but the chief of the Sept made a new partition of all the 
lands belonging to that Sept, and gave every one his part accord- 
ing to his antiquity." " According to his antiquity," that is to 
say, according to his position in the genealogy of descent from 
the common progenitor, and according to the law of inheritance. 
Compare the phrase of Tacitus, secundum dignationem. 
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Sir Henry Maine seems to think that this Irish Gavelkind dif- 
fers widely from the Gavelkind of Kent, according to which 
propert}' in land descended to the male heirs of the body, each 
son receiving an equal share. But I cannot see that there is 
any wide difference between them. By Irish Gavelkind, if the 
deceased had two sons, they would receive in the general re- 
distribution according to individual "antiquity," or per stirpes, 
the equivalent of equal shares of their father's property. If the 
deceased had no sons, his brothers, or his uncles if he had no 
brothers, would receive in the same manner the equivalent of 
equal shares of his property ; but they would not receive shares of 
the same land that he possessed and enjoyed. This is one point 
of difference between the two sorts of Gavelkind. There is 
another. By Irish Gavelkind, if- the deceased had acquired by 
appropriation, or purchase, or gift, an}" land in addition to what 
he had by inheritance, his heirs were cut off from all right of 
inheritance therein ; for, in the general re-distribution according 
to individual " antiquity," such additions to hereditary property, 
or rather their equivalent, would revert to former possessors. The 
practice of general re-distribution j?gr stirpes amounts to a veto on 
alienations. It prevented all alienation in peipetuity, and conse- 
^ quent concentration of landed property in the hands of a few 

I ^ families, to the impoverishment of the rest. It appears, from the 

* \ quotations which Sir Henry Maine makes from the Brehon 

Tracts (p. 107 et seq.), that the possession and enjoyment of land 
was intended to be strictly genealogical, that is per stirpes. By 
Kentish Gavelkind, however, whatever land belonged to the 
deceased, whether he had it by inheritance, purchase, or gift, went 
to the male heirs of his body, and was equally divided among 
them ; though it may not have been so in early times. 

Sir Henry Maine says (Early Institutions, p. 189) : " Surveying 
the Aryan world as a whole, and looking to societies in which 
some fragments of the ancient social organization still survive, we 
can discover forms of succession or property which come sur- 
prisingly near to the Irish Gavelkind described by Davis. The 
best example of this occurs in a practice which existed down to 
our own day over a large part of Russia. The principle was that 
each household of the village was entitled to a share of the village 
lands proportioned to the number of adult males it contained 
[the right of tenure and enjoyment being, accordingly, per 
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capita]. Every death, therefore, of a grown-up man diminished 
pro tanto the share of the household, and every member of it 
grown to manhood increased its lot in the cultivated area." 
Then Sir Henry Maine says : " The principal distinction between 
this system and that which seemed so monstrous and unnatural to 
Sir John Davis is, that, under the first, the re-division took place, 
not as each death occurred, but at stated intervals." Had Sir 
Henry Maine taken a genealogical table, and made a general dis* 
tribution of say a thousand acres of land among supposed living 
members in his Table, according to individual " antiquity," or per 
stirpes (he grants that the distribution according to " antiquity " 
is probably distribution per stirpes^ Early Institutions, p. 188), 
he would have discovered that the number of adult males in any 
family makes no difference whatever in the amount of land which 
they come to possess and enjoy. Whereas, in the Russian vil- 
lage, as he tells us, they come into possession and enjoyment of 
more land as they are more numerous. Moreover, according to 
Irish Gavelkind, there was no equality of possessory rights (un- 
less by accident), except among brothers ; whereas, in the Russian 
village, everybody, whether near-related or not, holds precisely 
the same amount of land ; that amount being determined, not, as 
in the Irish community, according to individual " antiquity," or 
per stirpes J but according to the number of able-bodied males, per 
capita. There is a fundamental distinction between collective 
ownership per capita and collective ownership per stirpes ; a dis- 
tinction which Sir Henry Maine does not apparently perceive, 
when he says that the principal distinction between the Russian 
and the Irish re-distributions was that the first took place at stated 
intervals, while the other took place as each death occurred. 
There is absolutely no ground of comparison between the Gavel- 
kind of Sir John Davis and the tenure of land in the Russian iwir, 
except that we have in them two forms of one thing, two forms of 
collective property. One rests upon the principle of communism, 
the other contradicts it. 

The repeated re-distributions, per stirpes^ of the land of the Irish 
septs shows that there was no thought of ownership of any par- 
ticular land, only of undivided shares. The right of individual 
property in land is fully conceded, but it is a right, not to this 
piece of land nor to that, but to an undivided share of all that 
there was ; and this share was determined by the law of inherit- 
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ance, -^ equal division among sons, applied to the line of descent 
from the progenitor of the sept. This, I am inclined to main- 
tain, is the earliest form of ownership of land, at least among 
Aryan peoples. The patriarchal system is followed by a tribal or 
clan organization : the tribesmen or clansmen axe bound together 
by kinship, either real or fictitious, and by the ownership of land 
according to that kinship, genealogically or j!?er stirpes. The next 
step leads to society founded upon separate property, each family 
being confirmed for a perpetuity in the possession of particular 
tracts of land. Simultaneously with the appearance of separate 
property in land there is a spread of dependence, which leads to 
the origin and establishment of the manorial gi-oup. The indi- 
vidual land-owner is surrounded by a group of dependents, to 
whom he makes allotments of land, from whom he receives ser- 
vices or rent in exchange ; and the group of dependents and ten- 
ants thus instituted becomes organized and developed into the 
manorial land-community. I ask the reader whether this gen- 
eral theory, if we cannot get on without one for a while, is not 
more simple and more nearly coincident with the early records, 
so far as we are acquainted with them, than that of Sir Henry 
Maine, who takes the Gavelkind of Ireland to be a form of col- 
lective property intermediate between the tenure per capita of 
the Russian villages and the tenure per stirpes of the Indian vil- 
lages. Sir Henry Maine's theory would, it seems to me, conform 
much more nearly with the facts, if reversed ; if, instead of main- 
taining that tenure per capita precedes tenure per stirpes^ he 
maintained that tenure per stirpes comes first, and tenure per 
capita afterwards, as a last stage in the history of the village 
community ; for, as we have just seen, his belief in the compara- 
tively slight departure of the Russian village from the primitive 
type (Early Institutions, p. 83) is untenable. 

In order to complete this review and criticism of the argument 
by which the theorj'' of village communities has been established, 
I ought to take up M. de Laveleye's reasoning to prove that his 
natural and primitive communism, his " collectivity primordiale," 
is to be found among the Latins of Rome, the Greeks of Sparta, 
and among the people of the " Golden Age." Instead of doing 
this, however, which, I think, would be superfluous labor, I will 
quote what M. de Coulanges has recently written, by way of in- 
troduction to a series of articles upon Property in Sparta, in 
the Journal des Savants (February of this year, 1880). 



